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Gurvent Topics, 

TT’HE list of freak measures, or as someone 

has perhaps more properly termed 
them, “ fools bills,” before the legislature this 
year appears to be quite up to the average 
both in number and quality. Certain mem- 
bers are so put to it to get their names in the 
public prints, or find time hanging so heavily 
on their hands, that they needs must bring 
in measures, some of which are calculated to 
make a horse laugh. A shining example 
of this class of bills is one which proposes to 
make it a misdemeanor for any woman to 
wear or make use of a hatpin which is over 
three inches in length. The father of this 
nieasure is a New Yorker who lives not far 
from the celebrated Tenderloin district, 
where the deadly hat-pin has been drawn 
against the blue-coated guardians of the 
peace with more or less sanguinary results. 
No one will deny that the hat-pin in the 
hands of a desperate and reckless woman 
might prove a deadly weapon; so might a 
good-sized walking stick in the hands of an 
infuriated male. But just why the legisla- 
ture of the great State of New York should 
feel called upon to legislate to the effect that 
the carrying or wearing of hat-pins more 
than three inches in length shall be deemed 
a misdemeanor, is something which only the 
father of this measure could explain. An- 
other member of the assembly wants to leg- 
Vor. 61— No. 10. 








islate against barking dogs; another desires 
to forbid householders to erect fences around 
their premises or to box up their front stoops 
when they leave the city for the summer; an- 
other sapient solon has a bill to compel ton- 
serial operators to treat their razors, before 
using them, with a patent sterilizing process 
for the killing of microbes. Other measures 
propose to compel the stamping of canned 
goods to show when the can was made, and 
also when it was packed; to compel every 
public carriage and cab to carry cyclometers, 
so that passengers may know just how far 
they have ridden and thus be in a position to 
protect themselves against the extortions of 
the avaricious cabmen; requiring that sec- 
ond-hand bottles, before being sold, shall be 
washed in soap and water at 200 degrees 
Fahrenheit and subjected to the action of 
steam under pressure of 60 pounds per 
square inch for five minutes. But these 
samples will suffice for the present. They 
indicate either a paucity of subjects or a 
paucity of brains. In either event, the argu- 
merit for biennial sessions is equally strong. 


The United States Supreme Court, in an 
opinion written by Mr. Justice Peckham, in 
which all the other judges except Mr. Jus- 
tice Harlan concurred, has sustained the 
power of a State to provide for a jury of a 
less number than is required by the common 
law. The case came from the State of Utah, 
and was one in which one Maxwell had been 
convicted by a jury constituted in accord- 
ance with the provision of the constitution 
of Utah, sec. 10, Art. I, which reads as fol 
lows: “In capital cases the right of trial by 
jury shall remain inviolate. In courts of 
general jurisdiction, except in capital cases, 
a jury shall consist of eight jurors. In courts 
of inferior jurisdiction a jury shall consist of 
four jurors. In criminal cases the verdict 
shall be unanimous. In civil cases, three- 
fourths of the jurors say find a verdict. A 
jury in civil cases shall be waived unless de- 


manded.” Maxwell, after his conviction and 
incarceration in the State penitentiary, 
through his attorneys, instituted habeas 


corpus proceedings based upon the conten- 
tion that his conviction was in violation 2f 


146 


THE ALBANY LAW JOURNAL. 








the Constitution of the United States, which 
provides that no person shall be convicted 
of crime except by due process of law which, 
in the contention of the petitioner meant a 
trial by jury in accordance with the practice 
of the common law requiring twelve men. 
It seems clear from the decision of the Su- 
preme Court that there is no magic in the 
number twelve, but the decision raises the 
question how far the number might be re- 
duced without trenching upon the constitu- 
tional rights of an accused person, 


The Supreme Judicial Court of Massachu- 
setts, in the case of Weston v. Barnicoat, 
affirms its decision in the case of Hartnett v. 
Plumbers’ Supply Association, reported in 
169 ‘Mass. 229, where it was held, among 
other things, that associations of the kind in 
question have no right to oust the courts in 
their jurisdiction by “ blacklisting” persons 
who do not pay their debts. The Supreme 
Court, in the present case, sustains a ver- 
dict of $3,000 which plaintiff recovered 
against the defendant, who had procured the 
name of the plaintiff to be “ blacklisted” by 
the Quincy branch of the Manufacturers’ 
and Wholesale Granite Dealers’ Protective 
Association of New England. Plaintiff, a 
granite dealer in Rochester, N. Y., instituted 
an action to recover for libel from the de- 
fendant, a granite dealer in Quincy, the al- 
leged libel consisting in the publication of 
the plaintiff’s name on the confidential list 
of the association. This confidential list was 
published by the association under its by- 
laws, and was a list of “ dealers who refuse 
or neglect to pay their honest debts.” It 
was the custom to publish a debtor’s name 
on the list for failure to pay one debt. A 
by-law of the association provided that it 
should be confidential and that no member 
should disclose the same to a person not a 
member. The plaintiff, after receiving a 
sample of the kind of material to be used by 
the defendant, ordered a monument of white 
Westerly granite. The monument was made 
and sent to the plaintiff, who set it up where 
it remained for a number of weeks, at the end 
of which time plaintiff objected to the quality 





of the marble, and to other things, also con- 
tending that it was not up to the sample. 
The matter was referred by the parties to a 
committee of the association who reported 
in favor of the defendant, but plaintiff re- 
fused to abide by their decision. As a re- 
sult the plaintiff's name was placed on the 
“blacklist.” He brought suit against the 
defendant for having his name blacklisted, 
and recovered a verdict of $3,000. The case 
was then taken to the Supreme Court on ex- 
ceptions, which the latter court has now over- 
ruled. Chief Justice Holmes, who wrote 
the opinion, said among other things: 


Several rulings were asked on the question of 
privilege. As we have said, the case is to be con- 
sidered solely on the footing of libel. From this 
point of view it is perfectly plain that the judge 
could not have ruled that the communication was 
privileged as matter of law. The jury well might 
have found facts that would cut at the roots of 
such a ruling. They might have found not only 
that the proposition that the plaintiff was a man 
who refused or neglected to pay his honest debts 
was false as they have found, but also that it was 
known by the defendant to be false. They might 
have found that it was volunteered for malevolent 
motives. They might have found that the whole 
organization was a mere scheme to oust the courts 
of their jurisdiction, and to enforce colorable 
claims of the members by a boycott intended to 
take the place of legal process, and that there was 
no pretence of any duty about the matter. Indeed, 
it is hard to see how the by-laws or any under- 
standing of the defendant about the by-laws could 
have afforded him a justification, as the by-laws 
merely express the terms on which he saw fit to 
enter into a voluntary organization. A man can- 
not justify a libel by proving that he has con- 
tracted to libel. More specifically, a false 
statement of a kind manifestly hurtful to a man in 
his credit and business, and intended to be so, is 
not privileged because made‘*in obedience to the 
requirements of a voluntary association got up for 
the purpose of compelling by a boycott the satis- 
faction of its members’ claims to the exclusion of 
a resort to the courts. * * * Of course, we do 
not mean to say that the statement might not have 
been privileged if believed to be true, and if the 
purpose of the association and publication was 
understood to be merely to give information to 
the members concerning the credit of people with 
whom they might deal. But none of the requests 
were limited to such a state of facts. The difficulty 
in supposing it is that the by-laws expressly re- 
quire the members to have no dealings with any 
person whose name is on the list. 
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The United States Court of Claims, on 
February 26, 1900, rendered its decision on 
the claim preferred by Admiral Dewey, his 
officers and men, for naval bounty under sec- 
tion 4635 of the Revised. Statutes of the 
United States, for the destruction of the 
Spanish fleet in Manilla Bay on May 1, 1808. 
The claim made was for $200 for each person 
on the Spanish fleet, upon the presumption 
that in determining the question of the supe- 
riority of the enemy’s fleet, the shore batter- 
ies, torpedoes and mines should be taken 
into consideration. The contention of the 
government was that the statute having failed 
to provide for the contingency of the co- 
operation of the land batteries with the naval 
forces destroyed, the court possessed no 
power to supply the omission. The deci- 
sion of the court was to the effect that the 
claimants were entitled to recover the sum cf 
$i00 for each person on board the enemy's 


ships; that the statute was applicable only to 


the force of the vessels engaged in the action 
and that, taking the number and character 
of vessels into account, the strength of their 
batteries and all other matters which properly 
go to the determination of the actual fight- 
ing strength of the opposing fleets, that of 
the United States clearly was superior. 
Under the decision the share of Admiral 
Dewey in the amount awarded has been com- 
puted at $9,570. It is understood that the 
claimants will take an appeal to the Supreme 
Court of the United States. 


William Watson, whose death at the ad- 
vanced age of 93 years occurred recently, in 
Manhattan, was, next to the Hon. Benjamin 
D. Silliman, probably the oldest lawyer in 
Greater New York. Mr. Watson was grad- 
uated from Yale in 1829, was admitted to the 
bar four years later, and until about five 
years ago had continued the practice of his 
profession uninterruptedly—a_ period of 
more than sixty years. From 1842 to 1845 
he was Assistant United States District At- 
torney, under that great lawyer, Ogden 
Hoffman. During his long and brilliant 
legal career at the bar Mr. Watson was coun- 
sel in numerous causes celebres, including that 





SE 


of Tyler against Gardener, in which Mrs. 
Tyler, wife of President John Tyler, brought 
suit against her brother over their mother’s 
will. Mr. Watson represented the appellant, 
the opposing counsel being the Hon. Wil- 
liam M. Evarts. The Court of Appeals 
decided in favor of Mr. Watson’s client, re- 
versing the General Term. 








Hotes of Cases. 

Joint Tort Feasors. — In Grundel v. Union Iron 
Works, decided by the Supreme Court of Cali- 
fornia in January, 1900, it was held that the fact 
that some of the defendants, in an action in a 
State court for the wrongful death of plaintiff's 
intestate on a sailing vessel, had made application, 
as the owners of the vessel, to a Federal court, 
for a limitation of their liability under the United 
States statutes relating to the merchant marine, 
and that the Federal court had enjoined plaintiff 
from further proceedings in the State court against 
these defendants, is not a bar to the plaintiff pro- 
ceeding in the latter court against the other 
defendants, where he has received no satisfaction 
for the wrong complained of. The court said in 
part: 

The question presented on the appeal is whether 
the plaintiff, with a cause of action alleged in the 
complaint to be for $50,000 damages, is barred 
from recovery of a proper measure of damages, 
as against the respondents herein, in consequence 
of the proceedings in the Federal court by the 
nine defendants, the owners of said vessel, in 
which their liability is limited to the appraised 
value of said vessel. The plaintiff has not actually 
received satisfaction in any amount, nor what in 
law is deemed the equivalent of satisfaction. The 
law as to the liability of joint tort feasors is thus 
stated by Black on Judgments: “ The general rule 
followed in America is that the liability of two or 
more persons who jointly engage in the commis- 
sion of a tort is joint and several, and gives the 
same rights of action to the person injured as a 
joint and several contract. Consequently, a judg- 
ment recovered against one of two joint tort 
feasors, remaining unsatisfied, is no bar to an 
action against the other for the same tort.” (2 
Black, Judgm., sec. 777.) Judge Cooley, in his 
work on Torts (2d ed., p. 159), says: “ The rule 
laid down by that eminent jurist, Kent, in Liv- 
ingston v. Bishop (1 Johns. 290), which has since 
been generally followed in this country, is that the 
party injured may bring separate suits against the 
wrongdoers, and proceed to judgment in each, 
and that no bar arises to any of them until satis- 





faction is received. * * * It is to be observed, 
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in respect to the point above considered, where 
the bar accrues in favor of some of the wrong- 
doers, by reason of what has been received from 
or done in respect to one or more of the others, 
that the bar arises not from any particular form 
that the proceeding assumes, but from the fact that 
the injured party has received satisfaction, or 
what in law is deemed the equivalent.” In Daw- 
son v. Schloss (93 Cal. 199, 29 Pac. 31) the plain- 
tiff had recovered a judgment in the sum of $5,000 
against Schloss and Hinkle in an action for mali- 
cious prosecution. A new trial was granted as to 
defendant Schloss, which resulted in a verdict and 
judgment against Schloss for $3,000, and he ap- 
pealed from the judgment. At the time of the 
second trial, the original judgment for $5,000 
against Hinkle was of record and unsatisfied. It 
was contended by the appellant that no judgment 
should have been rendered against Schloss on the 
new trial, so long as the original judgment existed 
against Hinkle; that, while separate suits may be 
brought against each of several joint tort feasors, 
yet, if the defendants are sued jointly, there can be 
but one verdict and judgment. This court 
answered this contention that “such is not the 
prevailing rule in the United States,” quoting from 
Judge Cooley the above cited paragraph. The 
court, continuing, says: “ There is no pretense 
that any part of the judgment against Hinkle has 
been paid or satisfied, or even that execution has 
been taken out upon the judgment.” Nichols v. 
Dunphy (58 Cal. 605) was an action in tort. A 
judgment had been obtained against defendants. 
One of the defendants appealed and secured a re- 
versal of the judgment. Thereupon the other de- 
fendant, against whom execution had been taken 
out, moved for an order quashing the execution. 
That motion was granted, on the theory that there 
could not be a several judgment when the action 
had been joint. Discussing the action of the court 
below, this court says: ‘“ We think the court erred 
in quashing the execution against Carmen. The 
judgment against her was unaffected by the appeal 
of her codefendant and the subsequent proceedings 
thereon.” In Butler v. Ashworth (110 Cal. 614, 
43 Pac. 386) it is said: “If one be injured by a 
tortious act, he is entitled to compensation for the 
injury suffered, and if several persons are guilty 
in common of the tort, the injured one has his 
’ right of action for damages against each and all of 
the joint tort feasors, and may, at his election, sue 
them individually or together.” In case one of 
the wrongdoers has become bankrupt or insolvent, 
the effect as to him would be to limig the liability 
to the available assets of his estate, which might 
be merely nominal. His bankruptcy proceeding, 
however, would not have the effect of discharging 
the solvent wrongdoers. Nothing short of satis- 
faction in some form constitutes a bar in a pro- 
ceeding like the present. 





Towns — Pollution of Stream.—In Watson y. 
Town of New Milford, decided by the Supreme 
Court of Errors of Connecticut in January, 1900, 
it was held that where a town discharges sewage 
from its public buildings into a stream which de- 
posits the same on plaintiff's land, it cannot escape 
its share of liability therefor by showing that 
others more largely than it contributed to the 
nuisance. The court said in part: 

Towns may build town houses and any neces- 
sary outbuildings (Gen. St., sec. 130; White vy. 
Town of Stamford, 37 Conn. 578, 586). If by con- 
necting with a sewer they can save the expense of 
outbuildings, or better accomplish the purposes 
these might otherwise serve, a reasonable con- 
struction of the statute gives them the right so to 
do. School districts have similar powers, and in 
case of consolidation the town succeeds to the 
possession of their property and the responsibili- 
ties attaching to such possession (Id., tit. 35, cc. 
135, 136; Pub. Acts, 1893, p. 410, c. 245). A build- 
ing owned by a municipal corporation could not 
be relieved of the rain water falling upon the roof 
by precipitating it through a spout upon the lands 
of adjoining proprietors. Their rights may be 
equally invaded by the discharge of sewage from 
it upon their premises. In these respects a munici- 
pality has no greater immunities than any private 
landowner. <A nuisance was created upon the 
plaintiffs’ land by the deposit of sewage, and sedi- 
ment from sewage, offensive from its appearance 
or its smell. The use of the sewers which receive 
the surface drainage from highways, and of that 
built by the village improvement association, by 
the defendant, to carry off the sewage from its 
public buildings, contributed to this injury. That 
others also contributed to it, and perhaps more 
largely, did not relieve the town from liability 
(Morgan v. City of Danbury, 67 Conn. 484, 496, 
35 Atl. 499). That the plaintiffs suffered no per- 
sonal inconvenience from the nuisance, because 
they did not reside in the vicinity, is immaterial. 
They were entitled to nominal damages, at least, 
for the offensive condition of things upon their 
land, even if they never visited it, and although its 
rental and selling value remained unimpaired 
(Watson v. Water Co., 71 Conn. 442, 42 Atl. 26s). 
If those assessed can be regarded as substantial, 
they are still so small in amount that no new trial 
should be granted for their reduction (Buddington 
v. Knowles, 30 Conn. 26; Holbrook v. Bently, 32 
Conn. 508). 


——_»—______ 


PROROGATION OF KENTUCKY LEGIS- 
LATURE BY EXECUTIVE PROCLA- 
MATION. 


HE question has been presented whether the 
governor of Kentucky has power or authority 
under the Constitution of the commonwealth by 
proclamation to adjourn at once the general 
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assembly of the State, while sitting in regular ses- 
sion at the seat of government, and to convene it 
at another time and a different place in the State, 
when there is no disagreement between the two 
houses with respect to the time of adjournment. 

The facts necessary in order to determine this 
question may be briefly stated. The general as- 
sembly of the commonwealth of Kentucky, pur- 
suant to the mandatory requirements of the 
Constitution, met on the first Tuesday after the 
first Monday in January, 1900, that is, on January 
2, and its session was being regularly held at the 
seat of government in the city of Frankfort on 
January 30, when the governor gave a proclama- 
tion summarily adjourning the general assembly 
to meet at London, Laurel county, Kentucky, on 
February 6. The following is a copy of the 
proclamation: 

STATE OF KENTUCKY, Ld 
EXECUTIVE DEPARTMENT, a 
FRANKFORT, Ky., Jan. 30, 1900. 
To the General Assembly of the Commonwealth of 
Kentucky: 

Wuereas, A state of insurrection now prevails 
in the State of Kentucky, and especially in Frank- 
fort, the capital thereof, by virtue of the authority 
vested in me by the Constitution of Kentucky, 
I do hereby, by this proclamation, adjourn at once 
the General Assembly of the State of Kentucky, to 
meet at London, Laurel county, Ky., Tuesday, the 
6th day of February, 1900, at 12 o’clock M. 

Given under my hand at Frankfort, Ky., this 
30th day of January, 1900, at 9 o’clock Pp. M. 

W. S. Taytor, 
Governor of Kentucky. 
By Cates Powers, Secretary of State. 


The following day, January 31, the governor ad- 
dressed the people of Kentucky in writing, stating, 
among other things, that he had adjourned the 
legislature to convene in London on February 6. 
The reasons of the governor for taking such action 
are stated in the address, and hence it is given 
here: 

STATE OF KENTUCKY, 
EXECUTIVE DEPARTMENT, 
FRANKFORT, Ky., Jan. 31, 1900. 
To the People of Kentucky: 


The most lamentable condition of affairs ever 
experienced by our people has rendered prompt 
action on the part of the chief executive of the 
State absolutely necessary. A long series of un- 
precedented and unlawful acts practiced by those 
in charge of the legislative interests of the State 
has culminated in the most fearful condition of the 
period to the State. The dreadful tragedy, which 


occurred yesterday and shocked and startled all, 
can be no more sincerely deplored by any one 
than by myself. To attempt to legislate under such 
conditions of excitement and threatened violence 





as now prevail in Frankfort would be sheer mad- 
ness, and I have, therefore, in the exercise of my 
constitutional powers, adjourned the legislature to 
convene in London, Ky., on Feb. 6. 

I have taken every precaution to preserve the 
peace, that every citizen may know that life and 
property are safe and will be protected with every 
resource of the commonwealth. I trust that in this 
laudable effort I will have the support of every 
law-abiding citizen of Kentucky. 

W. S. Tay or, 
Governor of Kentucky. 


Observe that it is recited in the proclamation 
that a state of “insurrection” was prevailing in 
the State of Kentucky, and especially in Frankfort, 
the capital thereof. The language of the address 
to the people is merely that the condition of the 
city was at that time one of “excitement and 
threatened violence.” It is not asserted that 
there was any “war or pestilence” at Frankfort 
at that time, and what was in the proclamation 
called “insurrection” seems not to satisfy any 
accepted legal definition of the word. It may well 
be doubted, therefore, whether there was as a 
matter of fact any insurrection in the city or State 
at the time of the giving of the proclamation. If 
there was no war, insurrection or pestilence, and 
if there was no disagreement between the two 
houses with respect to the time of adjournment, it 
is admitted that the governor would not have any 
constitutional power or authority to adjourn the 
regular session of the general assembly, and con- 
vene it at another time and a different place. For 
the purposes of the present inquiry, however, it 
will be assumed as a fact that insurrection was 
actually prevailing in the State and city on January 
30, when the governor gave his proclamation; 
also that Taylor was in law and in fact governor 
of the State; and also that there was no disagree- 
ment between the two houses with respect to the 
time of adjournment. 

Thus arises the question of the constitutional 
authority of the governor to adjourn the legislature 
of the State while sitting in regular session at the 
seat of government, and to convene it at another 
time and place within the State, and in the mean 
time by force of arms to prevent it from meeting 
at the seat of government, when there is no dis- 
agreement between the two houses with respect 
to the time of adjournment. 

The answer to this question depends upon a 
proper construction of the provisions of the Con- 
stitution of Kentucky. 

By the Constitution of Kentucky, adopted Sep- 
tember 28, 1801, in effect on January 30, at the 
time when the proclamation was given, no 
power to suspend laws can be exercised 
unless by the general assembly or its author- 
ity. The powers of the government of the 





commonwealth are by that organic law divided 


150 


THE ALBANY LAW JOURNAL. 








into three distinct departments, and each of them 
confined to a separate body of magistracy, to wit, 
those which are legislative to one, those which are 
executive to another, and those which are judicial 
to another; and no person or collection of persons, 
being of one of those departments, can exercise 
any power properly belonging to either of the 
others, except in the instances expressly directed 
or permitted in the Constitution. 

The governor stated generally in his proclama- 
tion and in his address to the people that his 
action in adjourning the general assembly, while 
sitting in regular session at the seat of govern- 

_ment, to convene at another place within the State, 
was “ by virtue of the authority vested in him by 
the Constitution ” and “in the exercise of his con- 
stitutional powers.” It was stated by the counsel 
to the governor that his action was based on sec- 
tion 36 of the Constitution. Section 36 of the 
Constitution relates to the regular or general ses- 
sions of the general assembly, and is as follows: 

“The first general assembly, the members of 
which shall be elected under this Constitution, 
shall meet on the first Tuesday after the first Mon- 
day in January, 1894, and thereafter the general 
assembly shall meet on the same day every second 
year, and its sessions shall be held at the seat of 
government, except in case of war, insurrection or 
pestilence, when it may, by proclamation of the 
governor, assemble, for the time being, else- 
where.” 

By subsequent sections of the Constitution a 
smaller number than a majority of the members of 
each house of the general assembly is given power 
to adjourn from day to day; and during the session 
of the general assembly neither house is allowed 
to adjourn, without the consent of the other, for 
more than three days, nor to any other place than 
that in which it may be sitting; and all orders, 
resolutions or votes in which the consent of both 
houses may be necessary must be presented to the 
governor for his approval or disapproval, except 
on questions of adjournment. The duration of the 
sessions of the general assembly is limited by the 
Constitution to sixty legislative or calendar days, 
exclusive of Sundays and legal holidays. 

Section 80 of the Constitution, which is the one 
that contains the provision as to the extraordi- 
nary or so-called extra or special sessions of the 
general assembly, provides as follows: 

“He [the governor] may, on extraordinary oc- 
casions, convene the general assembly at the seat 
of government, or at a different place, if that 
should have become dangerous from an enemy or 
from contagious diseases. In case of a disagree- 
ment between the two houses with respect to the 
time of adjournment, he may adjourn them to such 
time as he shall think proper, not exceeding four 
months. When he shall convene the general as- 
sembly it shall be by proclamation, stating the 





subjects to be considered, and no others shall be 
considered.” 

The seat of government is by mandatory pro- 
vision of the Constitution made to continue in the 
city of Frankfort. 

Now, observe that section 36 of the Constitution 
of Kentucky provides, among other things, in sub- 
stance that the general assembly shall meet on the 
first Tuesday after the first Monday in January 
every second year, that is, in the year 1900 on 
January 2, and that its sessions shall be held at the 
seat of government. There is a similar clause in 
the Constitution of the United States, providing 
that “the congress shall assemble at least once in 
every year, and such meeting shall be on the first 
Monday in December, unless they shall by law 
appoint a different day.” So Story says: “ Annual 
parliaments had long been a favourite opinion and 
practice with the people of England; and in Amer- 
ica, under the colonial governments, they were 
justly deemed a great security to public liberty. 
The present provision could hardly be overlooked 
by a free people, jealous of their rights; and there- 
fore the Constitution fixed a constitutional period, 
at which congress should assemble in every year, 
unless some other day was specially prescribed. 
Thus the legislative discretion was necessarily 
bounded; and annual sessions were placed equally 
beyond the power of faction, and of party, of 
power, and of corruption.” 

So the Constitution of Kentucky fixed a consti- 
tutional period at which the legislature should 
assemble every second year. Thus the legislative 
discretion was necessarily bounded, and biennial 
sessions were placed beyond the power of the 
general assembly to change. But this mandatory 
provision of the Constitution is addressed as well 
to the governor as to the legislature and the 
courts; so the regular sessions of the general as- 
sembly must be held every second year in January, 
and the executive is not allowed to interfere with 
the time of their deliberations. 

But the further provision of section 36 of the 
Constitution of Kentucky is: “ Except in case of 
war, insurrection or pestilence, when it may, by 
proclamation of the governor, assemble, for the 
time being, elsewhere.” Note the language of the 
exception: In case of insurrection “it [that is, 
the general assembly] may, by proclamation of the 
governor, assemble, for the time being, elsewhere.” 
The language is “ may assemble; ” that is, is per- 
mitted to assemble, has liberty to assemble. This 
language is permissive and discretionary; and, as 
section 36 is dealing with the legislative power 
under the Constitution, and defining and prescrib- 
ing the rights and duties of the general assembly, 
the power to assemble for the time being else- 
where is a grant to that body, and not to the 
executive, whose duties and powers are defined by 
later provisions of the Constitution. The pro- 
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vision is not that the governor may by proclama- 
tion “convene” the general assembly elsewhere 
than at the seat of government in case of insur- 
rection. Nor is there any provision whatever that 
the governor may “ adjourn” a regular session of 
the general assembly in such case. The words 
“convene” and “adjourn” do-not appear in the 
section at all. For the general assembly in case 
of insurrection to “ assemble” in its discretion for 
the time being elsewhere than at the seat of gov- 
ernment is one thing. For the governor in such 
case by his proclamation to command the general 
assembly summarily to “ adjourn” while sitting in 
regular session at the seat of government, and to 
“convene” at another time and a different place 
in the State, when there is no disagreement be- 
tween the two houses with respect to the time of 
adjournment, is another and quite a different thing. 
One is the voluntary exercise of discretion by the 
legislative power over its regular sessions, which 
discretion is expressly confided to it by the Con- 
stitution. The other is an arbitrary interference 
by the executive with the time and place of the 
deliberations of the legislature, and an encroach- 
ment on the part of the governor upon the legis- 
lative independence, which was meant by the 
framers of the Constitution to be guarded against 
when they divided the government of the common- 
wealth into three departments, and expressly pro- 
vided that no person being of one of those 
departments should exercise any power properly 
belonging to either of the others. 

But it may be suggested that the language of 
the exception is that the general assembly may, 
“by proclamation of the governor,” assemble, etc. 
Thus the question arises, What is meant by the 
clause “by proclamation of the governor?” A 
proclamation is a written or printed document, 
usually issued by the executive power of the gov- 
ernment, causing certain public matters to be pub- 
lished or made known. Thus, on the breaking 
out of war it is usual for the president of the 
United States to issue a proclamation announcing 
the actual existence of hostilities. So, also, in 
courts of law the declaration made by the crier, 
by authority of the court, that the court has opened 
or adjourned, as the case may be, is a proclama- 
tion, that is, an official declaration of the actual 
existence of a fact, or happening of an event. So, 
when the Constitution of Kentucky provides that 
“in case of war, insurrection or pestilence” the 
general assembly “may, by proclamation of the 
governor, assemble, for the time being, elsewhere,” 
it means that the general assembly may exercise 
its discretion to assemble for the time being else- 
where, provided the governor shall by his procla- 
mation publish and make known to them the fact 
that war, insurrection or pestilence has actually 
broken out at the seat of government. In other 
words, the executive is a check upon the legisla- 
ture and the legislature a check upon the execu- 





tive. The Constitution intends that the two co- 
ordinate departments of the government shall act 
in harmony in the performance of their respective 
functions. In case of war, insurrection or pesti- 
lence, the concurrence of both powers of govern- 
ment is necessary in order to effect a constitution- 
ally valid meeting of the general assembly for the 
time being elsewhere than at the seat of govern- 
ment. The general assembly has no authority in 
such case to meet for the time being elsewhere, 
unless the governor by his proclamation shall 
make known the existence of war, insurrection or 
pestilence. But the function of the governor is 
limited to an official declaration of the existence 
of the condition essential to a change of place of 
meeting. The governor has no authority in such 
case to adjourn a regular session of the general 
assembly at the seat of government and order it to 
convene for the time being elsewhere, the power 
of assembling elsewhere being confided by plain 
language of the Constitution to the discretion of 
the general assembly, when once war, insurrection 
or pestilence has been proclaimed. 

And finally, the language of the provision is that 
the legislature may assemble “ for the time being 
elsewhere.” That is to say, it must meet on the 
first Tuesday after the first Monday in January, 
and must hold its session at the seat of govern- 
ment. If, however, before or during its session 
insurrection shall break out, and if the governor 
proclaims that fact, the legislature may assemble 
at another place, but must still meet at the consti- 
tutionally appointed time. The general assembly 
ought to be in session in case of war, insurrection 
or pestilence breaking out, and the Constitution of 
the commonwealth contemplates that it shall be 
in session in such case. This is the reason for the 
grant of power to the governor to convene the 
general assembly on extraordinary occasions, such 
as the breaking out of insurrection. The Consti- 
tution of Kentucky expressly provides that the 
general assembly may contract debts to repel in- 
vasion, suppress insurrection, or if hostilities are 
threatened provide for the public defense. Public 
policy and the general welfare require that when 
the State is invaded, or arms borne against the 
government, or hostilities threatened, the legis- 
lature shall meet so as to supply means for repell- 
ing the invasion, suppressing the insurrection, and 
providing for the public defense. The legislature 
must assemble for the time being, but it may hold 
its sessions elsewhere than at the seat of govern- 
ment if the safety of its members demands a 
change of place of meeting. It was never contem- 
plated by the framers of the Constitution of Ken- 
tucky that there should be a dissolution of a 
regular session of the general assembly of the 
commonwealth in the event of war, pestilence or 
insurrection breaking out at the seat of govern- 
ment: on the contrary, the Constitution contem- 
plates, as above stated, that in such case the 
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general assembly shall meet at the regular time, 
but gives it power to meet at another place if the 
governor proclaims the fact of insurrection. 

There is nothing peculiar in the Constitution of 
Kentucky in this respect. On the contrary, sim- 
ilar provisions insuring the independence of the 
legislature from encroachment on the part of the 
other branches of the government are contained in 
the Constitutions of almost all if not all the other 
States in the Union. In none of the Constitutions 
of the other States is express power granted to the 
executive summarily to adjourn the general as- 
sembly while sitting in regular session at the seat 
of government, and to convene it at another time 
and a different place, when there is no disagree- 
ment between the two houses with respect to the 
time of adjournment. The Constitution of West 
Virginia, for example, provides, among other 
things, that “the legislature may when in session 
adjourn to some other place when in his [the 
governor's] opinion the public safety or welfare 
or the safety of the members or their health shall 
require it.” That is to say, the legislature may 
when in session assemble at some other place pro- 
vided the governor is of opinion that the public 
safety or welfare or the safety of the members or 
their health requires it. This is a limitation upon 
the power of the legislature when in session to 
adjourn to another place, and the legislative power 
in this respect is limited to a case in which the 
governor is of opinion that adjournment to an- 
other place is necessary. Even in such case, how- 
ever, the legislature may still, in the exercise of its 
discretion, consider it unnecessary to adjourn to 
some other place, and there is nothing in the 
Constitution of West Virginia, as there is nothing 
in the Constitution of Kentucky, authorizing or 
empowering the governor in such case by force 
of arms summarily to adjourn it, and convene it at 
another place. 

These views are justified and the correctness of 
them borne out, not only by a historical consider- 
ation of the nature and extent of the legislative 
and executive powers of the government gener- 
ally, but also particularly by a careful examination 
of the scope and meaning of the other provisions 
of the Constitution of the commonwealth. 

Thus, section 41 of the Constitution of Kentucky 
is: “‘ Neither house, during the session of the gen- 
eral assembly, shall, without the consent of the 
other, adjourn for more than three days, nor to 
any other place than that in which it may be sit- 
ting.” This section is almost word for word the 
same as the clause in the Constitution of the 
United States, which provides: “ Neither house, 
during the session of congress, shall, without the 
consent of the other, adjourn for more than three 
days, nor to any other place than that in which 
the two houses shall be sitting.” Says Story: “It 
is observable that the duration of each session of 
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congress (subject to the constitutional termination 
of their official agency) depends solely upon their 
own will and pleasure, with the single exception, 
as will be presently seen, of cases in which the two 
houses disagree in respect of the time of adjourn- 
ment. In no other case is the president allowed to 
interfere with the time and extent of their delib- 
erations. And thus their independence is effectu- 
ally guarded against any encroachment on the part 
of the executive. Very different is the situation 
of parliament under the British Constitution, for 
the king may, at any time, put an end to a session 
by a prorogation of parliament, or terminate the 
existence of parliament by a dissolution and a call 
of a new parliament. It is true that each house 
has authority to adjourn itself separately; and this 
is commonly done from day to day, and sometimes 
for a week or a month together, as at Christmas 
and Easter, or upon other particular occasions. 
But the adjournment of one house is not the ad- 
journment of the other. And it is usual, when the 
king signifies his pleasure that both or either of 
the houses should adjourn themselves to a certain 
day, to obey the king’s pleasure, and adjourn 
accordingly; for otherwise a prorogation would 
certainly follow. Under the colonial governments 
the undue exercise of the same power by the royal 
governors constituted a great public grievance, 
and was one of the numerous cases of misrule 
upon which the Declaration of Independence 
strenuously relied. It was there solemnly charged 
against the king that he had called together legis- 
lative [colonial] bodies at places unusual, uncom- 
fortable and distant from the depository of the 
public records; that he had dissolved representa- 
tive bodies for opposing his invasions of the rights 
of the people, and after such dissolutions he had 
refused to reassemble them for a long period of 
time. It was natural, therefore, that the people of 
the United States should entertain a strong jeal- 
ousy on this subject, and should interpose a con- 
stitutional barrier against any such abuse by the 
prerogative of the executive. The State constitu- 
tions generally contain some provision on the same 
subject, as a security to the independence of the 
legislature.” So, also, it may be as truly said that 
the duration of each session of the legislature of 
Kentucky (subject to the constitutional termina- 
tion of their agency) depends solely upon their 
own will and pleasure, with the single exception of 
cases in which the two houses disagree with re- 
spect to the time of adjournment. In no other 
case is the executive allowed to interfere with the 
time and extent of their deliberations. 

So, also, when the framers of the Constitution 
provided that every order, resolution or vote in 
which the consent of both houses might be neces- 
sary should be presented to the governor for his 
approval or disapproval, except on a question of 
adjournment, they thereby meant to leave the 
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duration of each session of the general assembly 
(subject, of course, to the constitutional limitation 
of sixty days) dependent solely upon their own 
will and pleasure, with the single exception men- 
tioned in section 80 in case of a disagreement 
between the two houses with respect to the time 


of adjournment. They obviously had in mind and 
meant to give effect to the principle which they 
had just declared, that no person being of one 
department of the government should exercise any 
power properly belonging to either of the others; 
that is to say, the question of adjournment of the 
general assembly being a legislative question, the 
governor, being of the executive department of 
the government, should not exercise the power of 
adjournment, which properly belongs to the legis- 
lature. So the Court of Appeals of Kentucky, 
which is a branch of the government of the com- 
monwealth co-ordinate with the general assem- 
bly and the executive, is by the Constitution also 
required to be held at the seat of government, and 
if that shall become dangerous in case of war, 
insurrection or pestilence, the court may, in its 
own discretion, and without any action on the part 
of the executive, adjourn to meet and transact its 
business at such other place in the State as it may 
deem expedient for the time being 

Section 80 of the Constitution of Kentucky pro- 
vides that “he [the governor] may, on extraordi- 
nary occasions, convene the general assembly at 
the seat of government. or at a different place. if 
that should become dangerous from an enemy or 
from contagious disease: in case of a disagreement 
hetween the two houses with tesnect to the time 
of adjournment. he may adiourn them to sich 
time as he shall think proner. not exceeding four 
months: when he shall convene the general assem- 
hlv it shall be bv proclamation. stating the subjects 
to he considered. and no others shall he consid- 
The Constitution of the TUhited States 


contains a 
“ 


ered.” 
similar nrovision. that the nresident 
may. on extraordinary occasions. convene hoth 
houses. or either of them. and. in case of a dis- 
agreement between them with resnect to the time 
of adjournment, he mav adiourn them to such 
time as he shall think proper.” As Storv savs with 
respect to the National Constitution. this nower to 
adjourn the legislative body in cases of disagree- 
ment is indispensable, since it is the only pneace- 
able way of terminating a controversy. which can 
lead to nothing but distraction in the public coun- 
cils. The provision in case of a disagreement be- 
tween the two houses with respect to the time of 
adjournment constitutes a limitation upon the 
power of the executive to adjourn the legislature. 
If there is no disagreement between the two 











houses in this respect the governor has no power 
to adjourn them.* 

The Constitution of Kentucky provides for the 
regular sessions of the general assembly. These 
must be held on the first Tuesday after the first 
Monday in January, and cannot be held at any 
other time. But the necessity and propriety of 
their assembling oftener than at these stated 
periods on extraordinary occasions is left by the 
Constitution entirely to executive discretion. This 
discretion is wisely lodged in the governor of the 
commonwealth, who is presumed to be well ad- 
vised when an extraordinary occasion has arisen 
which demands prompt legislative action. With 
the exercise of this discretion up to the time of 
convening the legislature no one can interfere. 
The whole matter is left entirely to the will of 
him who for the time being is invested with the 
executive authority of the State. When, however, 
the general assembly has met, pursuant to the 
mandatory requirements of the Constitution, on 
the first Tnesday after the first Monday in January, 
and its session is being regularly held at the seat 
of government, the governor has no power or 
authority under the Constitution on his own mo- 
tion to isste a proclamation summarily adjourning 
the general assembly and convening it at another 
time and a different place, when there is no dis- 
agreement between the two houses with respect to 
the time of their adjournment. The governor of 
the commonwealth of Kentucky can no more sus- 
pend the operation of that constitutional provision, 
which requires the general assembly to convene at 
the time named, than he can revoke or suspend 
any other constitutional requirement. He can no 
more revoke that constitutional provision than he 
can take away from the Court of Appeals of Ken- 
tucky the jurisdiction conferred upon it by the 
Constitution. The executive cannot revoke an 
organic law or take away a right, and any attempt 
to do so is an act of usurpation. 

When, on February 13, 1688, the lords and com- 
mons, representing all the estates of the people of 
the realm, assembled at Westminster and pre- 
sented to William and Mary the Bill of Rights, 
they therein affirmed and asserted the rights and 
liberties of the British people, and now in the 
United States this Bill of Rights has been incor- 
porated with the Constitutions of nearly all the 
States, including the State of Kentucky. The 








*Tt may be noted in passing that the last clause of the sec- 
tion requires that when the governor shall convene the gen- 
eral assembly it shall be by proclamation, stating the 
subjects to be considered, and no others shall be considered. 
Tn the proclamation above quoted there is no statement of the 
subjects to be considered by the general assembly at the ses- 
sion ordered to be beld at London on February 6. As the 
requirement of the Constitution is that no other subjects shall 
be considered than those stated in the proclamation con- 
vening the legislature, it would seem that the general 
assembly when thus convened would be without the power 
under the Constitution to consider any subjects of legislation 
whatever, even assuming that the action of the governor was 
authorized by the Constitution when he summarily adjourned 
the general assembly while sitting in regular session at the 
seat of government, and convened it at another time and a 
different place. 
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ancient Bill of Rights, after reciting that James the 
Second, by the assistance of evil counsellors, 
judges and ministers employed by him, had en- 
deavored to subvert and extirpate the laws and 
liberties of the kingdom by assuming and exercis- 
ing a power of dispensing with and suspending of 
laws, and the execution of laws, without the con- 
sent of parliament, declared that the pretended 
power of suspending of laws, or the execution of 
laws, by regal authority, without consent of par- 
liament, was illegal, and also that parliaments 
ought to be held frequently. 

And when, less than a hundred years later, it 
became necessary for the people of the American 
colonies to dissolve the political bands which con- 
nected them with the State of Great Britain, and 
to publish to the world that the United States 
were and ought to be free and independent States, 
their statement of the causes which impelled them 
to the separation was set forth in the Declaration 
of Independence. They then and there declared 
that the history of the king of Great Britain was a 
history of repeated injuries and usurpations, all 
having in direct object the establishment of an 
absolute tyranny of the States; and that the long 
train of abuses and usurpations, pursuing invari- 
ably the same object, evinced a design to reduce 
them under absolute despotism. To prove this 
they submitted the facts. Hear what they said: 
“He [the king of Great Britain] has called to- 
gether legislative bodies at places unusual, uncom- 
fortable, and distant from the depository of their 
public records, for the sole purpose of fatiguing 
them into compliance with his measures. He has 
dissolved representative houses repeatedly for op- 
posing, with manly firmness, his invasions on the 
rights of the people. He has refused, for a long 
time after such dissolutions, to cause others to be 
elected, whereby the legislative powers, incapable 
of annihilation, have returned to the people at 
large for their exercise; the State remaining in 
the mean time exposed to all the dangers of inva- 
sion from without and convulsion within.” 

And, finally, when the representatives of the 
people of the two score States forming the 
American Union respectively met in conven- 
tion and framed their Constitutions, and 
solemnly declared in their bill of rights 
that their general assemblies should meet 
frequently, and that no power to suspend laws or 
the making of laws should be exercised unless by 
their general assemblies or their authority, and 
divided the powers of their governments into three 
distinct departments, and confined each depart- 
ment to a separate body of magistracy, and com- 
manded that no person being of one of those 
departments should exercise any power properly 
belonging to either of the others, it may well be 
said, in the language of the great jurist now gone 
before, that they entertained a strong jealousy on 
these subjects, and accordingly interposed consti- 





tutional barriers against the recurrence of any 
such abuse by the prerogative of the executive. 


Lucius LaMar. 
195 Broapway, New York, February, 1900. 


INSOLVENT BANK. 


WITHDRAWAL OF MONEYS ON INFORMATION ObB- 
TAINED THROUGH ONE oF ITs DIRECTORS. 


New York Court oF APPEALS. 
Decided February 6, 1900. 


Mites M. O’BRIEN et al., Rec’rs, &c., Respond- 
ents, v. East River BripGeE Co., Appellant. 


A corporation having money on deposit in a fail- 
ing bank, upon being informed of its condition 
by the president of the corporation, who is 
also a director of the bank, may withdraw its 
deposit on the day of failure. 

The fact that the corporation acts upon informa- 
tion imparted to it by its president, who had 
gained it through his relations with the bank 
as one of its directors, does not bring the 
transaction within the condemnation of sec- 
tion 48 of the Stock Corporation Law, which 
prohibits officers and directors of an insolvent 
corporation from using their knowledge of its 
condition to secure their own claims, or the 
corporation from making preferential transfers 
of its property. 

Appeal from an order and judgment of the Ap- 
pellate Division, First Department, reversing a 
judgment entered upon the report of a referee 
dismissing the plaintiff's complaint upon the merits 
and granting a new trial. 

Eugene Treadwell for appellant; Louis Marshall 
and Samuel Untermyer for respondents. 


O’Brien, J. — The plaintiffs, as receivers of the 
Madison Square Bank, brought this action to com- 
pel the defendant to account and pay over to them 
$50,000 which the defendant had deposited in the 
bank, but drew out by check on the day the bank 
closed. The cause was tried before a referee, who 
dismissed the complaint, but this judgment has 
been reversed by the Appellate Division. The 
facts upon which the judgment depends are undis- 
puted. They are fully stated in the learned opinion 
below, and that statement can be very safely 
adopted as it there appears: 

“On the 8th of August, 1893, the defendant was 
a depositor in the Madison Square Bank, and it 
had standing to its credit on the books of the bank 
on that day the sum of $50,000. As to that amount, 
the ordinary relation of debtor and creditor, and 
no other, existed between the bank and the de- 
positor. On the night of the 8th of August, 1893, 
it became known to Frederick Uhlman, a director 
of the Madison Square Bank and also the president 
of the East River Bridge Company, that the bank 
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was insolvent, or in imminent danger of insol- 
vency, and that it would be closed the following 
day. Frederick Uhlman also knew that the St. 
Nicholas Bank was the agent at the clearing house 
of the Madison Square Bank, and that on the 8th 
of August, 1893, the St. Nicholas Bank had in its 
possession a large amount of securities belonging 
to the Madison Square Bank, and that it held such 
securities as collateral for any and all obligations 
as agent of the Madison Square Bank. He also 
knew that the St. Nicholas Bank had notified the 
clearing house that it would cease to act for the 
Madison Square Bank, and that the St. Nicholas 
Bank, by the rules and regulations of the clearing 
house, was responsible for all checks of the Madi- 
son Square Bank that would be presented at the 
clearing house in the exchanges on the morning of 
the oth of August. All this knowledge was ac- 
quired by Frederick Uhlman as a director of the 
Madison Square Bank. On the night of August 
8th Simon Uhlman, who was largely interested in 
the stock of the East River Bridge Company, 
learned of the imminency of insolvency of the 
Madison Square Bank and that it would probably 
be closed the following morning. Thereupon he 
caused a check to be filled up, drawn upon the 
Madison Square Bank, for $50,000, and took it to 
the treasurer of the defendant at Brooklyn, where 
it was signed by such treasurer at about 11 o’clock 
at night. That being done, Simon Uhlman re- 
turned to New York city with the check and 
handed it to Frederick Uhlman, who also signed it 
as president of the East River Bridge Company 
and retained it in his possession over night. Early 
on the morning of the oth of August Frederick 
Uhlman took the check to the Hanover National 
Bank, and instructed the authorities of that bank 
to have it presented at the clearing house that 
morning, so that it might be paid by the St. Nich- 
olas Bank in the exchanges of that morning and 
thus be credited to the East River Bridge Com- 
pany, and a withdrawal effected of so much from 
the funds and moneys or securities of the Madison 
Square Bank under the control of the St. Nicholas 
Bank. The check was presented at and passed 
through the clearing house. The East River 
Bridge Company received a credit with the Han- 
over Bank, and thus the transfer of the $50,000 
was completely made from the Madison Square 
Bank to the defendant. The Madison Square 
Bank was closed on the morning of the oth of 
August, or, more properly speaking, was never 
opened for business after the 8th, and went into 
insolvency.” 

There is no dispute about the facts, nor are 
they open to different inferences. The only ques- 
tion is with respect to the law, or, in other words, 
whether the transaction was forbidden by the 
statute, since the judgment is reviewable in this 
court, notwithstanding the statement in the order 
that the reversal was upon the law and the facts. 








The only authority claimed in behalf of the 
plaintiffs to sustain the judgment is section 48 of 
the Stock Corporation Law, which reads as fol- 
lows: “No corporation which shall have refused 
to pay any of its notes or other obligations when 
due, in lawful money of the United States, nor 
any of its officers or directors, shall transfer any 
of its property to any of its officers, directors or 
stockholders, directly or indirectly, for the pay- 
ment of any debt, or upon any other consideration 
than the full value of the property paid in cash. 
No conveyance, assignment or transfer of any 
property of any such corporation by it or by any 
officer, director or stockholder thereof, nor any 
payment made, judgment suffered, lien created or 
security given by it or by any officer, director or 
stockholder, when the corporation is insolvent or 
its insolvency is imminent, with the intent of giv- 
ing a preference to any particular creditor over 
other creditors of the corporation, shall be valid. 
Every person receiving by means of any such 
prohibited act or deed any property of the corpo- 
ration shall be bound to account therefor to its 
creditors or stockholders or other trustees. No 
stockholder of any such corporation shall make 
any transfer or assignment of his stock therein to 
any person in contemplation of its insolvency. 
Every transfer or assignment or other act done in 
violation of the foregoing provisions of this sec- 
tion shall be void.” 

It will be seen that the money drawn from the 
failing bank belonged to the defendant, and the 
check drawn against the deposit was the check of 
the defendant. The defendant’s president being 
also a director in the failing bank, owed certain 
duties to the defendant and its shareholders and 
creditors, as well as to the bank, its shareholders 
and creditors. It is obvious that the judgment of 
reversal cannot be sustained without holding that 
the two following propositions are law: 

(1) That the statute quoted forbids a director in 
a bank who has knowledge of its insolvency from 
communicating this knowledge to a depositor, 
even though the depositor happens to be a corpo- 
ration in which the director is interested, and of 
which he is president. 

(2) That the statute forbids a corporation hav- 
ing money on deposit in a bank about to fail from 
drawing its check against the deposits, on learn- 
ing that the bank was about to fail from a director 
of the bank, who was also president of the corpo- 
ration, and communicated the knowledge to the 
latter with the intent that it should draw out the 
money. The language of the statute does not 
support either of these propositions, and it would 
be judicial legislation simply to hold that they are 
within the intention and purpose of the law. We 
must not only produce by judicial construction a 
new law, but a law which could not have been 
within the intention of the legislature. The statute 
is in derogation of the common law and should 
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not be construed so as to include cases not fairly 
within its terms. We do not mean to say that it 
is one of those statutes that must receive ‘a very 
strict construction, but when given a fair construc- 
tion the plaintiffs can claim nothing more. No 
one can safely assert that there is any law that 
requires a director of an insolvent bank, or a bank 
about to become insolvent, to conceal the fact 
from any one. No one can claim that there is any 
law that forbids a director of such a bank from 
disclosing the fact to a depositor, even though the 
depositor should be a corporation in which the 
bank director is interested and of which he is 
president. So long as he confines himself to the 
truth with respect to the condition of the bank, he 
violates no law and is guilty of no moral wrong. 
Indeed, it is not very difficult to conceive of cases 
where, in the forum of morals at least, he would 
be bound to speak. A bank director with such 
knowledge who would look on and see his neigh- 
bors depositing their money where it would be 
likely to be lost, without giving to them any hint 
or warning of the danger, might very well be rated 
as a man whose moral standard was not very high. 
We may go further and look at the actual trans- 
action in this case. The defendant’s president was 
a director of the bank. The defendant was dealing 
with the bank, making deposits of money in large 
sums, and had then to its credit the entire sum 
which the plaintiffs seek to recover. Assume that 
the director of the bank and president of the 
defendant advised the board of directors of the 
latter to make no more deposits as the bank was 
about to fail, he would not violate any law, but on 
the contrary would be performing a duty which 
he owed to the defendant to save it from loss. 
Such a suggestion would no doubt result in a with- 
drawal of the moneys already deposited, which is 
all that the plaintiffs complain of, but it would be 
difficult, if not impossible, to show that under such 
circumstances any law was violated or any wrong 
done. In the present case we must assume that 
the defendant’s president not only advised the 
withdrawal of the deposit, but signed the check 
for that purpose, and had it deposited to the de- 
fendant's credit in another bank for the very pur- 
pose of having it paid by the bank that was the 
clearing house agent of the bank on which it was 
drawn and in which he was a director, knowing 
all the time that it was about to fail. What the 
statute forbids is that the director shall not, under 
such circumstances, draw out his own money. The 
case has been decided in the court below precisely 
as if such was the fact. Suppose the director of the 
bank, knowing all about its condition, concealed 
it from his associate officers and directors in the 
defendant and by this course the $50,000 was lost, 
it might then be difficult to show that the president 
of the defendant had discharged the duty imposed 
upon him by his trust to its creditors or share- 
holders. If the law had not placed some injunc- 





tion of secrecy upon him with respect to the real 
condition of the bank it is very difficult to see how 
he could be guilty of any legal or moral wrong in 
participating with the other officers and directors 
of the defendant in saving it from a great pecuni- 
ary loss. 

There is no law that forbids a depositor in a 
bank, who is not an officer or director, from draw- 
ing a check against the deposit whenever the 
money is needed, or even when it is thought the 
bank is liable to fail. The act by means of which 
the money was withdrawn in this case was the 
corporate act of the defendant and not the indi- 
vidual act of the president. The money on deposit 


- belonged to the defendant, and it was subject to 


check. The circumstance that the defendant in its 
corporate capacity was induced to exercise its 
right by information of the condition of the bank 
communicated by the president, who was also a 
director of the bank, cannot change the case so 
long as the right to withdraw the money existed. 
The defendant cannot be compelled to restore the 
money simply because it made use of knowledge 
possessed by one of its own officers. In the care 
and management of its finances a corporation is 
entitled to the benefit of all the knowledge upon 
that subject that any of its officers may possess, 
and to their best judgment. The act by which the 
deposit was transferred from the failing bank to 
the defendant was not in any proper sense the act 
of the bank or any of its officers or directors. It 
was not a transfer prohibited by any law. It is 
true that one of the bank directors participated in 
it, but not as such director or as an individual, but 
as an officer of the defendant acting in its interest. 
Whatever he did to withdraw the moneys is to be 
imputed to the defendant, and, of course, is im- 
puted to it by the judgment below. But the ques- 
tion is, Did the defendant, in drawing its check 
against the deposit, violate any law or perpetrate 
any wrong? If it did not, then the participation 
of one of the bank directors in the transaction 
cannot change the situation. It would, I think, 
be an unwarranted construction of the statute to 
hold that a depositor in a bank, who has with- 
drawn the deposit on learning that the bank was 
about to close, is liable to be sued for the money 
whenever it can be shown that he acted upon 
information given to him by a director of the 
bank, and yet the judgment now under review 
cannot very well be sustained without such a con- 
struction, or that in substance. 

The learned court below has, I think, recast the 
statute and applied it to a state of facts not fairly 
within it, and to which it was never applied before. 
The language of the statute is not very concise or 
clear and the phraseology is somewhat involved. 
When carefully read, however, the things that are 
rrohibited may be stated in very few words: 

(1) It prohibits officers and directors of an in- 
solvent corporation, or of one about to become 
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insolvent, from using their knowledge of its con- 
dition and their dominant position for their indi- 
vidual benefit in collecting their own claims, either 
through a voluntary payment or through collusive 
and preferential liens to the prejudice of other 
creditors, not so favorably situated. 

(2) It prohibits a preferential general assign- 
ment by a corporation, though it does not forbid 
assignments without preferences. 

(3) It prohibits a transfer of any of the cor- 
porate assets to an officer, director or stockholder 
upon any other consideration than the payment of 
the full value of the property in cash. 

When we attempt to carry the statute beyond 
these restrictions we must rely largely upon specu- 
lation with respect to some intent on the part of 
the lawmakers which is not expressed. It is quite 
clear, I think, that the statute does not forbid any 
act disclosed by the facts of this case. The trend 
of recent decisions of this court has not been in 
the direction of extending this statute to cases 
that do not come fairly within its terms. It will 
be quite sufficient now to refer to two of them. 

In Jefferson County Bank v. Townley (159 N. 
Y. 490) we held that an officer or director of an 
insolvent corporation, while forbidden by the stat- 
ute from enforcing his claim, as it was in that case, 
could assign it, and the assignee could enforce 
it in the same way as any other creditor, and the 
fact that the assignee was the wife of the officer 
did not change the case so long as the assignment 
was in good faith and not merely colorable. Much 
of the reasoning in that case applies to this. In 
French v. Andrews (145 N. Y. 441) a creditor of 
an insolvent corporation had a large note not due, 
and was permitted by the officers of the company 
to surrender it and take in its place eleven small 
ones payable on demand, for the purpose of en- 
abling him to bring suit upon them in a local 
court. The suits were brought and judgments 
recovered by default, and the receiver brought 
suit to set aside the lien; but this court held that 
there was no violation of the statute. 

The defendant in this case was neither an officer, 
director or stockholder of the bank. It was a 
depositor merely, and did nothing except with- 
draw the deposit in order to save itself from loss. 
The fact that it was moved to do this by a director 
of the bank, who happened to be its own presi- 
dent, does not bring the case within the statute. 
The statute in terms seems to apply only to cor- 
porations “which shall have refused to pay any 
of its notes or other obligations when due, in 
lawful money of the United States.” It is not 
claimed that prior to the presentation of the check 
for the $50,000 at another bank, and its payment, 
the bank which the plaintiffs represent had re- 
fused to pay any of its notes or obligations. There 
is much difficulty without such a finding in apply- 
ing this statute even to a case where the payment 
was made to an officer or director, but we prefer 
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to rest our decision upon the larger question 
already discussed. Neither the bank nor any of 
its officers or directors made any transfer of the 
assets to the defendant with a view to give a pref- 
erence, or in violation of the statute. 

The judgment appealed from should be reversed, 
and that entered on the report of the referee 
affirmed, with costs. 

ParRKER, Ch. J.; Gray and Martin, JJ., concur; 
BaRTLETT, HaiGuT and VANN, JJ., dissent. 

Judgment reversed, &c. 


A STARTLING’SUPREME COURT ORDER. 


WASHINGTON dispatch to the New York 
Evening Post says: 

“ Chief Justice Fuller startled the attendants and 
visitors of the Supreme Court room by calling out 
in shrill tones, in disposing of a certain case: ‘Ten 
days, and the clerk will so order.’ 

“ Lawyers who had ascended from police court 
practice to the Supreme Court smiled as the chief 
justice pronounced these words. The explanation 
was very simple, however. Gen. M. E. Clapp and 
George H. Sullivan had argued the case of Wash- 
ington County against Jefferson and others, the 
issue being the right of the State authorities to 
collect taxes on the personal property of Massa- 
chusetts citizens who have for years been loaning 
money in Minnesota. After the oral argument had 
been concluded, the attorneys for the Jefferson 
estate asked leave to file an additional brief, which 
was granted. Mr. Sullivan thought that inasmuch 
as this right was granted to his opponents it should 
be accorded to him also, and he accordingly re- 
mained in Washington a week in order to make 
the necessary motion. Chief Justice Fuller was 
not in the best of humor when the motion was 
made, and the best that he could do was to give 
Mr. Sullivan ‘ten days’ in which to file his brief.” 


SANDOW STUBBED HIS TOE. 


N amusing litigation between Sandow, the 
é strong man, and Harry Leigh, a professional 
pianist, was recently brought to a conclusion, says 
a London correspondent of the Chicago Times- 
Herald. 

Sandow had engaged Mr. Leigh to assist in an 
exhibition which he was giving at the Empire 
Theater, in Liverpool. The musician’s duty was 
to impersonate Paderewski, and, after giving a 
short musical recital, to sit tight on his stool, 
which was attached to the instrument, while San- 
dow carried both piano and performer off the 
platform. 

This entertainment had been given without mis- 
hap during a tour of some length; but on this 
particular occasion, while the strong man was car- 
rying his double burden off the stage, he shot both 
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the instrument and the artist over his head, smash- 
ing the former and injuring the latter. For this 
untoward incident Mr. Leigh claimed damages, 
maintaining that at the time when Sandow at- 
tempted to do the accustomed feats he was ex- 
hausted by several previous displays of physical 
prowess. The strong man, on the other hand, 
vigorously denied this impeachment, and asserted 
that he had tripped on a crease in the carpet, which 
it was Mr. Leigh’s duty to have removed, 

After some deliberation the jury returned a ver- 
dict in favor of the plaintiff, and awarded him $625 
by way of compensation. 


THE BALLAD OF QUI FACIT PER ALIUM 
FACIT PER SE 


I heard it when I was in court; 
It threw me into great distress; 
*Twas ’pon an action brought in tort, 
I tasted of its bitterness. 
Within the other man’s address, 
What was it did the scoundrel bray, 
That crowned the plaintiff with success? 
Qui facit per alium facit per se. 


It was the summer, sweet and short, 
That saw the dawning of this mess; 

Just through, what I thought, harmless sport, 
I tasted of its bitterness. 

I sent a proxy to caress 
A girl, indeed she was a fay; 


The consequences of her yes, 
Qui facit per alium facit per se. 


He did succeed and stormed this fort; 
I was too weak and spiritless; 

He had some pleasure of rare sort; 
I tasted of its bitterness. 

But think, how could I ever guess, 
You know I urged him but in play, 

That when this maid did acquiesce, 
Qui facit per alium facit per se. 

Envoy. 

Without intent did I transgress, 

I tasted of its bitterness; 

And recollect when I’m too gay, 

Qui facit per alium facit per se. 


Otto M. STERNFELD. 
N. Y. U. Law, ’oo. 


——_>—____ 


HOW A PRINTER MADE A JUDGE.3 


(¥ JELLINGTON WELLS, clerk of the Equity 
Session, is a Latin scholar of no mean 
attainments. Owing to exceptional circumstances 
the equity merit list for the next sitting was or- 
dered printed, and Mr. Wells sent the “copy” to 
the printer with the ancient and time-honored 
heading: “ Coram Hardy, J.” 
Coram is Latin for before. 
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Unfortunately, the printer is not so profound a 
scholar as Mr. Wells, and unaccustomed to seeing 
more than the justice’s name at the head of court 
lists, leaped to the conclusion that a new member 
of the bench had been appointed, Coram by name, 
so he followed his logic to legitimate conclusion, 
and the new list appears adorned with the cabalis- 
tic head: “ Coram, J.” — Boston Record. 


Legal Rotes. 


ir Frederick Carter, formerly premier, chief 
justice and administrator of Newfoundland, is 
dead, at the age of 82. He was a delegate to the 
Quebec confederation conference in 1869, and 
went to England several times in connection with 
the French treaty claims. He introduced the act 
giving representation to the treaty coast in the 
legislature. He was the first colonial statesman 
upon whom Queen Victoria conferred knighthood. 

Joseph C. Lyons, a Dublin clubman and a noted 
huntsman, has been restrained by injunction, 
granted by the vice-chancellor of Ireland, from 
going to the war. His life is insured for $50,000 
for the benefit of his creditors, and the policy 
would lapse if he went to the war. He informed 
his creditors that unless “they advanced him 
$2,500 he would enlist in the yeomanry,” but the 
law defeated his scheme. 

The Supreme Court of California has handed 
down a decision by which the validity of the trust 
will of the late Senator James G. Fair is upheld. 
In the Superior Court the will was refused pro- 
bate, but the Supreme Court confirms it in every 
particular. The will disposes of $16,000,000. The 
decision will prevent Mrs. Nettie Craven, who 
claims to be Fair’s widow, from getting more than 
$50 out of the estate, even though she should 
establish her claim, as the will provides that 
should any widow of the testator appear, she is to 
receive $50. At one time Fair’s children offered 
to compromise with the woman for $300,000, which 
offer she refused. 

Shortly before the birth of a male child, Mrs. 
Ada A. Allaire, of Chicago, was in St. Luke’s 
Hospital, and while being transferred from one 
floor to another her left leg was caught in the 
elevator and crushed. When her child was born 
his left foot, left side and left leg were paralyzed 
ard deformed. The mother settled with the St. 
T,uke’s Hospital authorities on her own account, 
end then brought suit for $50,000 for the child. A 
general demurrer to the declaration has just been 
sustained by the State Supreme Court on the 
ground that at the time of the accident the child 
could not be credited as a separate being, capable 
of sustaining an action independent of the mother. 
“Tf an action can be maintained,” the court says, 
“it necessarily follows that an infant may main- 
tain an action against its own mother for prenatal 
injuries.” P 
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There is still agitation for the abolition of the 
death penalty in several of the northern States of 
the Union. We have not observed that the atten- 
tion of those who favor taking this step has been 
drawn to what would be its effect in the South. 
Suppose there was no capital punishment there, 
and that the outrages upon women which so excite 
that section had no severer penalty than life im- 
prisonment. The most potent argument against 
lynching would be lost. The death penalty ap- 
pears to be indispensable as a safety valve in the 
South while public opinion is what it is there, and 
it may be doubtful if this retribution is not needed 
as a deterrent to crime everywhere. The reluct- 
ance of jurors to return verdicts against accused 
parties in cases of doubt strikes us less as an 
argument against its continuance than as a protec- 
tion against its abuse. — Boston Herald. 

Elise Haussknecht, who six years ago gave a 
full covenant warranty deed to Howard M. Smith 
of premises on Bedford avenue, in Brooklyn, 
owned by her, brought an action a year later to 
have it determined that the instrument, although 
absolute in form, was in nature and purpose a 
mortgage. The deed was subject to two mort- 
gages of $12,000 and $5,000. The Court of Appeals 
has affirmed the judgment given below in favor of 
the plaintiff. The court holds that the burden 
rested upon the plaintiff to make it clear that the 
intention was that the deed should be a mortgage, 
and where the grantee subsequently sold the prop- 
erty and took in exchange, as a part of the pur- 
chase price, other lands, it was competent to prove 
the value of the lands thus acquired by the grantee 
in exchange for the premises in question, and to 
charge the defendant with what he had received 
for it. 

The case of the murderer Clifford, condemned 
to suffer the death penalty by the courts of New 
Jersey, has become a national scandal. His case 
is not one that calls for sympathy. He deliber- 
ately killed a man out of revenge, with every 
indication of malice aforethought, and with no 
circumstances that can be called extenuating, for 
his nerving himself to do the act by excessive 
drinking cannot be so described. His trial was 
reviewed by the higher courts of the State, and by 
the Supreme Court of the United States, and no 
error was found. Application was then made to 
the Court of Pardons in New Jersey, it being rep- 
resented to that body that no further applications 
to other courts were contemplated, and that court 
declined to interfere with the execution of the 
sentence. Now another appeal has been made to 
the Federal courts, a writ of habeas corpus being 
demanded on the ground that the prisoner has 
become insane. That application being denied, an 
appeal has been taken, which operates as a stay of 
execution. No doubt that appeal will be dismissed, 
but there seems no way of preventing its renewal. 
A man may become insane at any time, and so 





long as a convict has money and can hire a lawyer, 
appeal after appeal and stay after stay may follow. 
The right to the writ of habeas corpus, of course, 
cannot be denied, but it ought to be in the power 
of congress to regulate it so that it may not be 
prostituted in this unjustifiable manner. The 
courts, too, might properly discipline attorneys 
who abuse legal process in this way. The evil is 
ene of recent growth, but its progress has been 
rapid, and if it is not checked it will soon become 
a serious obstacle to the administration of justice. 
—N. Y. Evening Post. 


English Fotes. 


A bill to legalize marriage with a deceased wife’s 
sister has been read a first time in the house of 
keys, Isle of Man. 

A bill permitting the optional use of the English 
language in the Jersey States has been carried by 
a considerable majority. 

The recent decrease of crime is attributed by a 
correspondent of the Times to the war. He 
writes: ‘““ There has been a very marked decrease 
in the number of prisoners for trial at the various 
towns over the kingdom at the present winter 
assizes, and it has been suggested as an explana- 
tion that, in consequence of so many men having 
gone to the front in South Africa, employment 
has been more plentiful, and, consequently, one of 
the chief incentives to crime — want of work — 
has been absent. At the assizes at Manchester 
recently there were only about ten prisoners for 
trial, and at other large centers the decrease has 
been equally marked.” 

Judge Paterson, of the Essex County Courts, is 
over eighty, says the Essex County Standard. He 
has lately reckoned up his labors, and finds that 
he travels 10,000 miles a year. But what surprises 
him most of all is that people should lately have 
talked about his retirement. He cannot under- 
stand it. As a judge, his honor has naturally 
trained himself into quickness of comprehension, 
but this strange notion about his retiring is more 
than he can comprehend. Still, although the idea 
has come upon him as a surprise, he has promised 
to give it his judicial and unbiased attention, In 
another year or so he will seriously consider 
whether he should retire or not, and will then 
deliver judgment upon himself. In fact, he has 
heard the verdict of the jury with astonishment, 
and has deferred his decision. 


Literary Botes 


The American Monthly Review of Reviews for 
March discusses the war in South Africa in its 
various phases, the Hay-Pauncefote treaty, the 
Puerto Rican tariff, our situation in the Philip- 
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pines, the steamship subsidy bill, the Kentucky 
disorders, Governor Roosevelt's administration in 
New York, the approaching presidential cam- 
paign, and many other timely topics. 

The Living Age announces a four-part story, 
called ‘“ Misunderstandings,” translated from the 
French of Madame Blanc, to begin in the number 
for March 3. The “ misunderstandings” referred 
to arise from the free and unconventional conduct 
of an American girl in Paris, and the story is, in 
effect, a new “ Daisy Miller” from the Parisian 
point of view. 

The March number of the North American Re- 
view is rich in the qualities which have won new 
fame for that splendid periodical since Mr. G. B. 
M. Harvey assumed the task of directing its pol- 
icy. There is scarcely a subject that interests in- 
telligent American readers to-day which is not 
represented in its pages, while the unrivaled array 
oi eminent names on its list of contributors strik- 
ingly illustrates the authority and distinction which 
always characterize the contents of the Review. 
The prominent place which the South African 
question still holds in the thought of the public 
has led the editor again to give precedence to that 
topic, to various aspects of which seven articles 
are devoted. 

Mr. Walter Wellman tells the story of the Arctic 
icequake that caught and narrowly missed destroy- 
ing him and his party when they had sledded 140 
unspeakably hard miles toward the Pole and began 
to have high hopes of getting very near to it, if 
not actually reaching it. He also tells what his 
own experience has taught him is the only pos- 
sible way of attaining the Pole. Cleveland Moffett 
tells how Rostand wrote the most popular play of 
recent times, “ Cyrano de Bergerac,” and gives an 
interesting account of him in his own home and at 
his work, along with some characteristic passages 
from his conversation. Captain Joshua Slocum 
tells how he sailed the most heavy and unwieldy 
of torpedo boats, the “ Destroyer,” from New 
York to Brazil through a succession of the fiercest 
storms. And Cy Warman describes his ride on a 
locomotive over the new railroad through the 
White Pass into the Klondike, and gives some 
fine stories from the experiences and adventures 
of the hardy builders of the road. 

The article on the “ Realties of the South Afri- 
can War,” which the Marquis of Lorne contributes 
to the March number of the North American Re- 
view, is nominally a reply to certain critics of 
Great Britain who, in the January issue of the 
Review, denounced her policy toward the Trans- 
vaal. It is essentially, however, an independent 
discussion of the nature of Anglo-Saxon influence 
and the method by which it is enlarging its sphere 
throughout the world. Anglo-Saxon domination 
— whether it be American or British —is not race 
domination, but the domination of the free gov- 
ernment which the race has been first to practice, 





and it extends itself more by the force of free 
institutions than by strength of arms. As to the 
Boers, the war is the result of their violation of 
their solemn promises — in consideration of which 
independence was originally granted to them by 
Great Britain — that any person going to their 
State would be treated as one of themselves. Lord 
Lorne does not think that the fact that the Boer 
is fighting for independence is an adequate reason 
for sympathy with him: “ Independence is a thing 
of value only when it brings blessings to all and 
sundry. Some of your correspondents would be- 
come enthusiastic for a cannibal tribe’s ‘ inde- 
pendence,’ especially if they often consumed a 
successful Anglo-Saxon of good taste. Man was 
not made to set up for himself in little exclusive 
States and bar out the ocean of humanity. It is 
toc late in the day for that. The Mormons wanted 
to play the same game, and found that even Utah 
was too much on the high road of advance. In 
Africa, the Transvaal and the Orange Free State 
are on the high road between the Cape — the New 
York of Africa — and the lakes and Egypt, which 
may be likened to the California of Africa. Being 
on the same high road, they must, some time or 
other, if not now, fall into line with the general 
customs of the world, and be amenable to public 
opinion and to influences which not all the inter- 
ested praise of their foreign friends can shut out.” 


Aew Books and Rew Editions. 

A Treatise on the Common Remedial Processes. 
Prepared Especially for Students. By John 
R. Rood. Ann Arbor, Mich.: George Wahr, 
1900. 

This little work of some 365 pages is the result 
of an attempt to prepare for law students in gen- 
eral, and those of the University of Michigan in 
particular, a course of study on the general prin- 
ciples of the law of judgments, with special refer- 
ence to the means of enforcing them, viz., 
attachment, garnishment, executions, replevin and 
judgments. The subject is of great practical im- 
portance, and it is a matter of regret that a larger 
number of law schools have not seen fit to give 
special instruction upon it, as the University of 
Michigan is doing. Prof. Rood possesses every 
qualification for the work, which he has made 
peculiarly practical for students, although it may 
be equally valuable for the advanced practitioner. 
The cases have been carefully selected with a view 
to conciseness, comprehensiveness and perspi- 
cacity of statement. 


BOOKS AND PAMPHLETS RECEIVED. 

Proceedings of the Annual Meeting of the Ohio 
State Bar Association, held at Put-in-Bay, July 11, 
12 and 13, 1899. 





